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THE FACTS 

Appellants bought an apartment house in May 1927 
from the District Securities Company, subject to a 
first trust of $110,000. For the deferred purchase 
money $43,000 they gave a note payable to the order 
of James H. Baden and Frederick H. Cox who en¬ 
dorsed it in blank over to the District Securities Com¬ 
pany; they being employees of the Commercial 
National Bank. And to secure the payment of the 
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note, appellants gave a second trust on the apartment 
house; the trustee thereunder being the Commercial 
National Bank. 

The District Securities Company was an affiliate of 
the Commercial National Bank and carried on its busi¬ 
ness in that Bank’s quarters. It was organized to 
deal in the stock of the Commercial National Bank 
when it came on the market. 

R. Golden Donaldson, the president of the Commer¬ 
cial National Bank, was also president of the District 
Securities Company; James H. Baden, the vice presi¬ 
dent of the Commercial National Bank, was also secre¬ 
tary of the District Securities Company. 

Having regularly paid the interest to the Commer¬ 
cial National Bank, with whom the note had been 
hypothecated by the District Securities Company, ap¬ 
pellants’ son, about three weeks before the note came 
due on May 5, 1929, went to the Commercial National 
Bank to arrange for its extension and he saw James 
H. Baden who told him that he would take it up with 
R. Golden Donaldson and let him know. 

About a week and a half thereafter, appellants’ son 
again w*ent to the Commercial National Bank and 
Baden then told him that the note could be extended if 
a curtail of $3,800 and a bonus of $4,200 were paid. 
On that occasion, Donaldson, whose desk was almost 
alongside of Baden’s, shook hands with appellants’ 
son, and said— 

“We are going to renew the note for you but we 
are going to put it in our other Bank—the Mount 
Vernon Savings Bank.” 

Donaldson’s remark was evidently made advisedly 
because it appears that the board of directors of the 
Mount Vernon Savings Bank, of which Donaldson was 
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then chairman and Baden a member, and the execu¬ 
tive committee of the Mount Vernon Savings Bank, of 
which Donaldson was then also chairman and Baden 
also a member, had considered and approved the pur¬ 
chase of the note after an appraisement of the prop¬ 
erty was made, an income statement furnished, the 
standing of the first trust ascertained, and the condi¬ 
tion of the taxes looked into (R. 40). 

And Donaldson’s remark carried the conviction that 
he and Baden guided the hand and dominated the wfill 
of the Mount Vernon Savings Bank, as they did of the 
Commercial National Bank and the District Securities 
Company in the transaction. 

In this connection the close alliance shown by the 
interlocking directorate of the Mount Vernon Savings 
Bank and the Commercial National Bank is important 
and it is further shown by the name of the Commercial 
National Bank being actually printed on the ledger 
sheets of the Mount Vernon Savings Bank. See 
Exhibit 9, R. 59. 

On May 8, 1929, appellants paid the Commercial 
National Bank the demanded $3,800 curtail and $4,200 
bonus, and delivered the contract extending the note 
for two years to May 5, 1931, at 6% per year (R. 47). 
The bonus paid was more than 10%' of the then face 
of the note. See Baden’s receipt for bonus and curtail 
(R. 51). 

This, of course, constituted usury. Ganz v. Lancas¬ 
ter, 169 N. Y. 357; O'Toole v. Meysenburg, 251 Fed. 
191, 194; Van Rosen v. Dean, 59 App. D. C. 359; 66 
C. J., s. 148, p. 220, and s. 109, p. 196. 

Contemporaneously with appellants’ payment of 
the bonus and curtail, and delivery of the extension 
agreement—just as Donaldson a week and a half be¬ 
fore said would be the case—the Mount Vernon 
Savings Bank took over the note, paying $35,000 
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therefor, or $4,200 less than its face value (R. 55). 
But the note was not endorsed by the District Securi¬ 
ties Company (R. 48, 49).T tiAf<LS> the-* oacfdoe 

And appellants having proved in this case the pay¬ 
ment of the usury (R. 24), the duty then devolved 
upon the appellees to tell the Court all the facts and 
show all the circumstances surrounding the purchase 
of the note in order that the Court might determine 
whether or not the Bank was a bona fide holder and 
whether it purchased with or without notice of the 
usury. Commercial Trust Co. v. Kealey, 92 Fed. (2d) 
397; Bank. v. Gaujot , 102 West Va. 643; Coopersmith 
v. Mahoney, 150 Va. 685. 

If the law were otherwise than as stated, the usurer 
could always defeat the usury law by transferring the 
note to a straw party before maturity. McCosker v. 
Banks, 84 Md. 292, 298. 

Instead of offering such evidence either affirma¬ 
tively or in rebuttal, the Bank, while appellants’ case 
was being proved, offered two extension agreements 
(R. 45, 46). Regardless of their materiality, the law 
is that usury continues until the debt is paid or until 
a new note is given in extinguishment of the debt. Ex¬ 
tensions of usurious notes do not destroy the maker’s 
remedies. Brown v. Marion National Bank, 169 U. S. 
416; Williams v. Green, 23 Fed. (2d) 796, 799; Hill v. 
Lindsey, 188 S. E. 406, 409; Gladwin Bank v. Dow, 
212 Mich. 521. 

The point is that instead of the Bank spending its 
effort to aid the Court in determining whether it acted 
bona fide and purchased the note without being charge¬ 
able with notice of the usurious transaction, it under¬ 
took to avoid the effect of the usury upon it by attempt¬ 
ing to defeat appellants ’ case upon the hypothesis that 
the extensions of the usurious note waived the usury. 
This was equivalent to a confession and avoidance. 
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Although the appellees were acquainted with all the 
facts and circumstances surrounding their purchase of 
the note, they did not attempt to show the same nor 
explain the close alliance existing between the Mount 
Vernon Savings Bank and the Commercial National 
Bank reflected by the interlocking directorate. Nor did 
they show why the Bank waited until the bonus and 
curtail were paid before taking over the note. They 
did not show who furnished the data upon which the 
board and executive committee acted when they ap¬ 
proved the purchase of the note; they did not show 
how it happened that the Bank got the note for $35,000 
when its face value was then $39,200, and they did not 
show why the Bank took the note without its being first 
endorsed by District Securities Company. Indeed, ap¬ 
pellees showed nothing helpful but stood upon their 
presumptive prima facie title under Section 1361 of 
the Code. 


THE OBJECT OF THE SUIT 

1. Because of the usurious transaction, appellants 
sued appellees to redeem their property from the sec¬ 
ond deed of trust and to enjoin the threatened fore¬ 
closure sale thereof. This they had a right to do. 
Mollohan v. Masters, 45 App. D. C. 414; certiorari de¬ 
nied, 242 U. S. 652. 

The appellees’ motion to dismiss the bill (R. 7) was 
overruled (R. 8). 

The injunction prayed for was granted and it re¬ 
mains in force until this appeal is decided (R. 27). 

The first trust indebtedness has been paid down to 
$83,600 (R. 13). 

By reason of the usury and Section 1182 of the Code, 
appellants claimed in their bill that they owed only 
$23,456.39 on the note. On the other hand, appellee 
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Bank claimed that there was owing it $39,200, plus in¬ 
terest (R. 22). Appellants therefore asked the Court 
to determine the amount actually owing. The Real 
Estate Trust Co. v. Keech, 69 N. Y. 248. 

For convenience, the appellees will be referred to as 
the Bank. 

In the Bank’s answer to the bill, in order to avoid 
the effect of the usury upon it, the Bank set up as its 
defense that it was not affected by the usury because 
(1) it was a bona fide purchaser, and (2) that it pur¬ 
chased without notice of the usury (R. 9). 

That was an affirmative defense. Curtis Co. v. 
United States, 262 U. S. 215, 225. It involved two 
essential elements—(1) bona tides and (2) notice—and 
both called for affirmative evidence from the Bank. 
The C. N. Bank v. Diefendorf, 123 N. Y. 191; New York 
Bankers v. Duncan, 257 N. Y. 160. 

Suppose though the Bank had undertaken to estab¬ 
lish its alleged bona tides and lack of notice, what evi¬ 
dence would it have offered except Baden’s and 
Donaldson’s—they being the sole actors? 

The Bank could not prove by Mr. Woodward who 
was its president at the time, that it did not have notice 
because he testified that he had no hand in the transac¬ 
tion aside from signing the Bank’s check. When Mr. 
Woodward was asked whether Mr. Donaldson brought 
the note to the Bank’s attention, he said (R. 41)— 

“I wouldn’t say either way, because I don’t re¬ 
call whether he did, or whether Mr. Baden brought 
it to our attention, or who did.” 

Woodward, however, testified that both the execu¬ 
tive committee and the board of directors of the Bank, 
of which Donaldson was chairman and Baden a mem¬ 
ber, considered and approved the purchase of the note 
as a desirable investment (R. 40). He also testified 
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that Donaldson usually presided at the meetings of the 
Bank’s executive committee and board of directors 
(R. 41, 42). 

Baden testified, and his testimony is recorded (R. 36- 
39). He said he attended the meetings of the execu¬ 
tive committee and board of directors of the Bank; 
presumably, therefore, he participated in their de¬ 
liberations. 

Donaldson, presumably, presided at the meetings of 
the executive committee and board of directors of the 
Bank when the purchase of the note was considered 
and approved. If he did not, the Bank’s minutes 
would show it. 

Highfield, the Bank’s cashier at the time, would be 
unable to substantiate the Bank’s defense because he 
testified that he too had no hand in what transpired 
before the note came into the Bank. Highfield did, 
however, testify that he is secretary of the committee 
engaged in liquidating the Bank’s affairs and there¬ 
fore has possession of the Bank’s records and minutes. 

If Donaldson and Baden were not the dominant ac¬ 
tors for the Bank (and the record shows they were), 
Donaldson’s testimony in rebuttal was highly desir¬ 
able and necessary. 

Donaldson did not testify. Consequently the Bank 
must be charged with the presumption announced in 
Kirby v. TaUmadge, 160 U. S. 379, where the issue was 
good faith and bona tides, and where the defendants 
were relying upon being bona fide purchasers. There 
the Court said— 

“As they had it in their power to explain the 
suspicious circumstances connected with the trans¬ 
action, we regard their failure to do so as a proper 
subject of comment. ‘All evidence,’ said Lord 
Mansfield in Blatch v. Archer, 1 Cowp. 63, 65, ‘is 
to be weighed according to the proof which it was 


8 


in the power of one side to have produced, and in 
the power of the other side to have contradicted.’ 
It would certainly have been much more satisfac¬ 
tory if the defendants, who must have been ac¬ 
quainted with all the facts and circumstances at¬ 
tending this somewhat singular transaction, had 
gone upon the stand, and given their version of 
the facts. McDonough v. O’Neil, 113 Mass. 92; 
Com. v. Webster, 5 Cush. 295, 316. It is said by 
Mr. Starkie, in his work on Evidence (volume 1, 
p. 54): ‘The conduct of the party in omitting to 
produce that evidence in elucidation of the sub¬ 
ject-matter in dispute, which is within liis power, 
and which rests peculiarly within his own knowl¬ 
edge, frequently affords occasion for presump¬ 
tions against him, since it raises strong suspicion 
that such evidence, if adduced, would operate to 
his prejudice.’ ” 

2. Disregarding the weight of the decisions which 
declare that a holder in due course, upon usury be¬ 
tween the original parties being first shown, in order 
to avoid the effect of the usury upon him, must affirma¬ 
tively prove all the facts and circumstances surround¬ 
ing the purchase of the note so that the Court may 
determine whether or not he is really a holder in due 
course and bought with or without notice of the usury, 
the Court ruled, over appellants’ exception, that the 
appellants themselves — and not appellees — must 
affirmatively prove these facts and circumstances. 
This was a most damaging ruling and we respectfully 
submit constitutes reversible error. 

The record upon the ruling is (R. 36)— 

Mr. Gertman: “May it please the Court I would 
like to ask the Court to rule at this point whether 
or not the burden of the evidence shifts. We have 
shown the payment of usury to the Commercial 
Bank. In the answer of the defendants they make 
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an affirmative defense, and it is their only de¬ 
fense. Here is what they say: 

“The defendant denies the averments of para¬ 
graph 10 of such bill of complaint, and further 
answering said paragraph avers that it pur¬ 
chased said note from the Commercial National 
Bank of Washington before maturity for value 
and without notice.’ 

The Court: “I think I will have to hold that 
the burden is on you to establish that the de¬ 
fendant Savings Bank had notice of this: I 
think so.” 

But the ruling did not foreclose the appellees from 
offering in rebuttal the minutes of the Bank to show, if 
it were a fact, that Donaldson did not preside and par¬ 
ticipate in the Bank’s meetings when the proposed 
purchase of the note was considered and authorized. 
Neither did it prevent appellees from offering the 
Bank’s cash book to show, if it were true, that the 
Bank did not immediately receive the $4,200 bonus 
which appellants paid on May 8, 1929. Indeed, the 
Bank’s defense of bona tides commanded that it pro¬ 
duce such evidence. 

Instead, the appellees announced that they would 
offer no rebuttal evidence but would stand upon their 
motion to dismiss upon the ground that appellants had 
not affirmatively shown that the Bank had notice of 
the usury before it purchased the note (R. 43). 

Based upon appellants’ evidence, the Court found 
as facts that the Bank’s executive committee and 
board of directors considered and authorized the pur¬ 
chase of the note; that Baden attended meetings of 
the Bank’s executive committee and board of direc¬ 
tors, and that Baden and Donaldson, as the Bank’s 
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officers and directors, had actual knowledge of the 
usurious transaction. 

Furthermore, the testimony of Woodward shows in- 
ferentially that Donaldson presided at the meetings 
of the Bank’s board of directors and executive com¬ 
mittee when the proposed purchase of the note was 
considered and authorized (R. 39-42). If he did not 
so preside, it was the duty of the appellees to rebut the 
prima facie evidence that he did preside. McCosker v. 
Banks, 84 Md. 292; Case v. City National Bank , 240 
Mich. 419; see also notes to 79 A. L. R. 1139, 1142. 

The main issue in the case was whether the Mount 
Vernon Savings Bank is charged with notice of the 
knowledge of usury possessed by its agents, Donald¬ 
son and Baden. The decision of the case rested on the 
sole ground that the knowledge of Donaldson and 
Baden was acquired in the performance of their duties 
as officers or directors of the District Securities Com¬ 
pany and the Commercial National Bank. 

The ruling of the Court (R. 24) being— 

“(2) The knowledge of James H. Baden and 
R. Golden Donaldson that plaintiffs paid the 
$4,200.00 bonus on May 8, 1929, to the Commer¬ 
cial National Bank, which knowledge was acquired 
in the performance of their duties as officers or 
directors of the Commercial National Bank and/or 
the District Securities Company, cannot be im¬ 
puted to the defendant Mount Vernon Savings 
Bank.” 

But even if it be admitted (and it is not) that the 
knowledge of Donaldson and Baden was acquired 
solely in the performance of their duties as officers or 
directors of the Commercial National Bank and the 
District Securities Company, nevertheless, upon the 
facts of the case, the Mount Vernon Savings Bank is 
chargeable with notice thereof. 
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Speaking upon imputed notice, the Supreme Court 
in Hoover, Assignee, v. Wise, 91 U. S. 3G8, at p. 310, 
said— 

“The general doctrine that the knowledge of 
the agent is the knowledge of the principal cannot 
be doubted. Bank v. Davis, 2 Hill 451; Ingalls v. 
Morgan, 10 N. Y. 178; Fulton Bank v. N. Y. & S. 
Can. Co., 4 Paige, 127. It must, however, be 
knowledge acquired in the transaction of the busi¬ 
ness of his principal, or knowledge acquired in a 
prior transaction then present to his mind, and 
which could properly be communicated to his prin¬ 
cipal. The Distilled Spirits, 11 Wall. 256, * * V’ 

It is deferentially submitted that it was improper 
for the Court to rule that what Donaldson and Baden 
knew was learned while they were acting as agents of 
the Commercial National Bank and the District Securi¬ 
ties Company. According to the record, Donaldson 
and Baden’s agency was coextensive with their duties 
as representatives of the three principals. Their 
agency was interlocked and inseparable. The fact is 
that what they knew was not learned from anybody; 
they dictated and imposed the usurious terms and what 
they knew originated with them and their principals 
are chargeable with notice of their knowledge. 

In the transaction Donaldson and Baden necessarily 
had the same knowledge as officers and directors of the 
Mount Vernon Savings Bank as they had as officers 
and directors of the Commercial National Bank and 
the District Securities Company, therefore it is incon¬ 
ceivable how their knowledge could be imputed as 
notice to the District Securities Company and the Com¬ 
mercial National Bank and not at the same time be 
imputed to the Mount Vernon Savings Bank. They 
were the organ of communication between the three 
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principals and in the transaction they were acting 
equally for their mutual benefit and in furtherance of 
the business of each. 

The transaction in which Donaldson and Baden were 
employed as agents of the three principals was three- 
cornered and interdependent. Neither Donaldson nor 
Baden was acting in his own behalf or on his own ac¬ 
count and neither individually profited through the 
transaction. Their agency of the three principals was 
not fraudulent, antagonistic or hostile to each other. 
Each of their principals profited through their agency 
and through them the Mount Vernon Savings Bank 
got a desirable investment, and according to the 
Court’s findings (R. 27), it made $4,200 on the trans¬ 
action. May the Bank, therefore, be heard to say that 
Donaldson and Baden were not its agents? 

3. In Brown v. Slocum, 30 App. D. C. 576, the Court, 
speaking of the usury laws, said— 

“No more wholesale laws appear on the statute 
books than those for the prevention of usury. 
They look to the protection of a class of borrow¬ 
ers who can ill afford to be subjected to the mercy 
of the Shvlock of trade. * * # It is sufficient to 
intimate that statutes of this kind should be con¬ 
strued in such a way, if possible, as to carry into 
effect the intention of the law makers, and in 
such a way as to prevent evilly designed persons 
from violating the intent and escaping by the 
letter.” 

See also Van Rosen v. Dean, 59 App. D. C. 359. 

Our usury law and our negotiable instrument law 
were enacted at the same time. Therefore they must 
be harmonized and reconciled together. Whitaker v. 
Smith, 255 Ky. 339. 
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Our usury law makes no distinction between usury 
in the inception of the contract and usury in the for¬ 
bearance of money. Both are equally condemned as 
illegal and the same forfeiture applies to both. Lon¬ 
don v. Toney, 263 N. Y. 439. 

Our usury law does not make the usurious note void 
ab initio as the New York law does. Sabine v. Payne, 
223 N. Y. 401. But our usury law, Sections 1180 and 
1182, makes all contracts for the loan or forbearance 
of money at a greater rate than 8% per year on $100 
void to the extent of the interest contracted to be paid. 
It provides in cases of violation that the creditor shall 
forfeit the whole of the interest contracted to be re¬ 
ceived and payments of interest that have been made 
on account of the unlawful contract are deemed and 
taken to be payments made on account of the principal 
debt. Mollohan v. Masters, ante . Quinn v. Mortgage 
Co., 61 App. D. C. 44, 47; certiorari denied, 287 U. S. 
610. 

And in this connection the Court’s attention is called 
to the fact that actual notice of the usurious transac¬ 
tion is not required. The word “actual” before the 
word “notice” previously written in Section 1182 of 
the Code was removed by Act of June 30, 1902, 32 
Stat. Pt. 1, p. 542. Therefore, only constructive notice 

is now necessarv. 

* 

Under our negotiable instrument law (Section 1363), 
the maker of negotiable paper may plead any infirmity 
in the inception of the note and upon proof thereof 
being made, the presumptive prima facie title of the 
due course holder disappears and he then must estab¬ 
lish that he purchased without actual knowledge of the 
infirmity. In other words, the title of the holder in due 
course is only prima facie and it is not invulnerable to 
attack. O'Toole v. Lamson, 41 App. D. C. 276, 290. 
ifdSS V. J3! v™ be rOj, tUIX. I\f. Y- 5 CS'V 4 /. 
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Likewise, under our usury law, the maker of nego¬ 
tiable paper may plead usury in either the inception 
of the note or its forbearance, and upon affirmative 
proof of the usury being made by the maker, the holder 
in due course, i. e., the bona fide holder, must then 
affirmatively establish—and the burden is upon him to 
do so—that he purchased the note without notice of 
the usury. Mollohan v. Masters, ante; Keene v. Behan, 
40 Wash. 505; 1918 C (L. R. A.) 775; 3 R. C. L., s. 249, 
p. 1044 ; 27 R. C. L., s. 47, p. 244. 

In other words, our usury law declares that the 
rights of a bona fide holder who buys with notice are 
not any better than those of the payee himself—both 
being subject to equities between the original parties. 

4. One of the questions upon which error is assigned 
is the ledger sheet of the appellee Bank (Exhibit 9, 
R. 57). This ledger sheet was admitted in evidence 
as part of appellants’ case to show that the Bank even¬ 
tually received the bonus of $4,200; the Bank carrying 
it as “commissions”. 

The ledger sheet show’s that on May 8, 1929—w’hieh 
w’as the day the bonus w’as paid and the note taken 
over—the Bank received $4,200 “commissions” on 
appellants’ note and there is no countervailing evi¬ 
dence to rebut it. 

The ledger sheet does not show’ a “difference” or 
“profit” or “discount” as the latter w’ould not be 
earned until the note w’as paid. If the entry was in¬ 
tended to mean any one of these, the appellees did not 
show’ it by rebuttal. 

To make doubly certain that the ledger sheet meant 
what it said and that “commissions” did not mean 
“difference”, “discount” or “profit”, appellees 
proffered to prove by Wayne Kendrick, a certified 
public accountant, that the ledger sheet showed that 
on May 8, 1929, the Bank received $4,200 commissions 
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on appellants’ note (R. 33). This evidence was ob¬ 
jected to by the Bank upon two grounds: first, that the 
ledger sheet was in evidence and spoke for itself,' and 
second, that the person who made the entries was pres¬ 
ent (R. 33). Over appellants’ exception, the Court, 
sustained the objection. However, the person who 
made the entries, though present, was not called by 
appellees to testify. If it were not true that the Bank 
collected $4,200 on May 8, 1929, as commissions for 
taking over the note, it being a second trust note back. 
of a first trust note of slightly less than $110,000, it 
could easily have been shown by the appellees in re¬ 
buttal. 

Nevertheless, the Court, in ruling upon the ledger 
sheet, made the following (A) finding of fact and (B) 
conclusion of law (R. 22, 24)— 

A. “On the account sheets of the Mount Vernon 
Savings Bank dated May 8,1929, the difference be¬ 
tween the face value of the note of $39,200.00 and 
the purchase price of $35,019.60, to wit, $4,219.60 
was entered as follows: $4,200.00 was entered in 
the column under the printed heading ‘Commis¬ 
sions’, and $19.60 was entered as accrued inter¬ 
est. The face amount of the note was entered un¬ 
der ‘New Notes Discounted’.” 

B. “That the account sheets-of the defendant 
Bank admitted in evidence do not show the re¬ 
ceipt by it of the $4,200.00 bonus paid by the 
plaintiffs to the Commercial National Bank on 
May 8, 1929.” 

It is respectfully submitted that under the circum¬ 
stances, the finding and conclusion of the Court were 
not justified and that appellants’ exception was well 
taken. 

5. Another question presented by this appeal, and 
upon which error is assigned, is the Court’s aforemen¬ 
tioned damaging ruling upon the burden of evidence 
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or proof which was made during the trial and after 
appellants had proved the usurious transaction (R. 
35-36). 

The Bank necessarily knew before the trial that the 
ultimate decision of the case would hinge upon whether 
it had notice of the usurious transaction before it pur¬ 
chased the note and its interest should have prompted 
it to bring forth affirmative evidence to show its bona 
tides and lack of notice of the usury as they were the 
keynote of its defense. 

Invoking the burden of proof required of the holder 
in due course by the negotiable instrument law (see 
Section 1363), and applying it to usurious transac¬ 
tions, the Courts, upon usury being shown between the 
original parties, invariably hold that it is incumbent 
upon the due course holder to then prove that he had 
no notice of the usury at the time of the purchase, and 
unless he does so, the vitality of the note is destroyed 
to the extent of the interest contracted to be paid. 

Whitaker v. Smith, 255 Kv. 339; 

Keene v. Behan, 40 Wash. 505; 

Perry Savings Bank v. Fitzgerald , 167 Iowa 
446; 

Eskridge v. Thomas, 79 West Va. 222; 1918 C. 
(L. R. A.) 769, 773-780; 

McCormick v. Fcdlier, 223 Ala. 80, 85; 

Knox v. Williams, 24 Neb. 630; 

C. N. Bank v. Diefendorf, 123 N. Y. 191, 201; 

Uniform Laws Annotated, Vol. 5, p. 513, Note 
35; 

Brannon’s Negotiable Instrument Law, secs. 58, 
59. 

And the holder must do so by a preponderance of the 
evidence. Glendo State Bank v. Abbott, 34 A. L. R. 
295. 
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6. The next and final question presented by this ap¬ 
peal, and upon which error is assigned, is whether 
appellants met the burden of proof which the Court 
erroneously imposed upon them, i. e., whether they es- 
stablshed that the Bank had constructive notice of the 
usurious transaction through Donaldson and Baden. 

Upon this question it is submitted that the Bank is by 
law charged with the knowledge of Donaldson and 
Baden, especially so inasmuch as Baden attended the 
meetings of the Bank’s directors and executive com¬ 
mittee and, presumably, Donaldson did so too. 

Wade on Law of Notice, s. 683a; 

Thompson on Corporations, Vol. 2, sects. 1650, 

1668; 

Mecham on Agency, Vol. 2, s. 1853; 

Fletcher's Cyclopedia on Corporations, Vol. 3, 
s. 808, p. 67; 

Unifonn Laws Annotated, Vol. 5, p. 431, Note 
42; 

Bank of United States v. Davis, 2 Hill (N. Y.) 

451; 

7 j 

Bank v. Cushman, 121 Mass. 490; 

Union Bank v. Campbell, 4 Hump. (Tenn.) 394; 

Traders' Bank v. Smith, 22 S. W. Rep. 1056; 

Manchester N. Bank v. Herndon, 181 Ky. 117; 

Beacon Trust Co. v. Souther, 183 Mass. 413; 

Clerk's Savings Bank v. Thomas, 2 Mo. App. 

367; ! 

Innerarity v. Merchants N. Bank, 139 Mass 
332; 

Holden v. New York & Erie Bank, 72 N. Y. 286- 

The Distilled Spirits, 11 Wall. 356; 

Hoover, Assignee, v. Wise, ante; 

Waynesbille Bank v. Irons, 8 Fed. 1, 11; 

Louisville Trust Co. v. Louisville R. Co., 75 Fed 
433, 468-469 (Taft, J.); 

JlrCTr) t>yit Trust Co. v■ bloyeS, oj4(o 
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Willard v. Denise, 50 N. J. Eq. 482; 

Brobston v. Penniman, 97 Ga. 527; 

The First National Bank v. Burns, 88 Ohio St. 
434. 


CONCLUSION 

Considering all the facts and circumstances, and the 
law applicable thereto, it is deferentially submitted 
that the appealed decree should be reversed and the 
trial Court instructed that the appellee Bank is charged 
with constructive notice of the knowledge of Donald¬ 
son and Baden in the transaction, and to enter a decree 
accordingly. 


Respectfully submitted, 

George C. Gertman, 
Attorney for Appellants. 
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ASSIGNMENT OF ERRORS 

The plaintiffs, Rozsell J. Bowen and M. Bessie 
Bowen, assign the following errors committed by the 
Court in the trial and disposition of the above entitled 
cause: 

1. In dismissing plaintiffs’ bill of complaint. 

2. In not granting the relief to plaintiffs prayed by 
their bill. 

3. In not holding that the defendant Bank purchased 
the note after its maturity—the renewal agreement 
dated May 5, 1929 not having been delivered until 
May 8, 1929. 

4. In holding, upon plaintiffs having proved the pay¬ 
ment of usury as claimed in their bill of complaint, 
that the burden of evidence did not shift to the de¬ 
fendants to show that the defendant Bank was a bona 
fide endorsee of the note without notice of the usury. 

5. In holding that the ledger account of the de¬ 
fendant Bank did not prima facie show the receipt by 
the defendant Bank of the $4,200 bonus paid by plain¬ 
tiffs to the Commercial National Bank. 

6. In holding that the plaintiffs had not prima facie 
shown notice to the defendant Bank of the usury ex¬ 
acted by the Commercial National Bank and paid by 
plaintiffs. 

7. In refusing to find as a matter of law that the 
knowledge of the usury possessed by R. Golden Don¬ 
aldson and James H. Baden was imputed to the de¬ 
fendant Bank. 

8. In holding that the defendant Bank purchased the 
note for value, before maturity, in due course, and 
without notice. 
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9. In holding that the note is a valid and subsisting 
obligation for $39,200, with interest at eight per cent 
per annum from April 21, 1933. 

10. In holding that the account sheets of the de¬ 
fendant Bank admitted in evidence do not show the 
receipt by it of the $4,200 bonus paid by the plaintiffs 
to the Commercial National Bank on May 8, 1929. 
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STATEMENT OF THE CASE. 

On June 18, 1936, the appellants filed in the lower 
court a bill to redeem the property therein described 
from the lien, effect and operation of a second deed of 
trust held by the appellee bank, alleging that by reason 
of the payment of usury the appellants were entitled 
to have credited on the note the entire amount of in¬ 
terest paid thereon (R. 1-6). 

The admitted facts disclosed in the bill and answer 
are substantially as follows: 

On May 5, 1927, the appellants purchased from the 
District Securities Company the property in question, 
subject to a first trust of $110,000.00, and gave as de¬ 
ferred purchase money a second trust note of even date 
in the sum of $43,000.00, payable to the order of James 
H. Baden and Frederick H. Cox, payable two years 
after date, the Commercial National Bank being 
named as trustee (R. 3). The only substantial ques¬ 
tion raised by the bill and answer was the allegation 
of the appellants that the appellee bank acquired title 
to the second trust note after maturity, with notice, 
and was not a bona fide holder. This the appellee bank 
denied, alleging that it purchased the note from the 
Commercial National Bank before maturity, for value, 
and without notice (R. 4, 9). 

Subsequently, with leave of court, appellants prayed 
for a restraining order pendente life to prevent the 
appellees from foreclosing under the said second deed 
of trust (R. 13), which prayer was granted and a re¬ 
straining order signed upon giving bond in the sum 
of $1,000.00 (R. 20). 

When the case came on for trial in the lower court, 
appellants offered in evidence the aforesaid note show- 
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mg interest paid to April 21, 1933, and a credit of 
$3,800.00 paid on the principal on May 6, 1929 (Plain. 
Ex. 2); extension agreement signed by the plaintiffs 
and by District Securities Company, James H. Baden, 
Secretary (attached to the note), dated May 5, 1929, 
extending its maturity to May 5, 1931 (Plain. Ex. 3); 
appellants’ check dated May 8, 1929, to the order of 
the Commercial National Bank, for $8,000.00, en¬ 
dorsed “Cr. acct. District Securities Company” 
(Plain. Ex. 4); receipt of the Commercial National 
Bank for $8,000.00, of which $4,200.00 was bonus and 
$3,800.00 principal (Plain. Ex. 5); cashier’s check of 
appellee bank, dated May 8, 1929, for $35,019.60, pay¬ 
able to the Commercial National Bank, endorsed “Cr. 
acct. District Securities Company” (Plain. Ex. 8); 
and ledger sheet of appellee bank dated May 8, 1929 
(Plain. Ex. 9); all of which were introduced without 
objection. 

Rozsell J. Bowen, Jr., on behalf of the appellants, 
stated that about three weeks before the maturity of 
the said note on May 5, 1929, he, representing his par¬ 
ents, talked to James H. Baden about extending the 
note (R. 33); Mr. Baden said he would take it up with 
Mr. Donaldson and let him know; about a week and a 
half afterwards Baden told him the note would be re¬ 
newed if a $4,200.00 bonus and $3,800.00 principal cur¬ 
tail were paid; that witness talked to Mr. Donaldson, 
who said, “We are going to renew the note for you 
but we are going to put it in our other bank” (the 
Mount Vernon Savings Bank); witness sent the re¬ 
newal agreement to his parents at Tyrone, Pennsyl¬ 
vania, for signature; that he delivered same to Mr. 
Baden on May 8, 1929, together with the $8,000.00 
check; that interest had been paid on the note to April 
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21, 1933. Under cross-examination, he identified an 
extension agreement signed “R. J. Bowen and M. 
Bessie Bowen” and “Mount Vernon Savings Bank, 
R. T. Highfield, Cashier”, (attached to said note) ex¬ 
tending the $39,200.00 note to May 5, 1932 (Def. Ex. 
1), and extension agreement signed “R. J. Bowen and 
M. Bessie Bowen” and “Mount Vernon Savings 
Bank, R. T. Highfield, Cashier” (attached to said 
note), extending the said note to May 5, 1933 (Def. 
Ex. 2) (R. 35). 

At this point, counsel for appellants asked the 
Court to rule whether or not the burden of evidence 
shifted, claiming that in appellees’ answer they made 
an affirmative defense of being a purchaser for value 
before maturity without notice. Counsel for appel¬ 
lees contended that appellants affirmatively alleged the 
appellee bank was not a bona fide holder and owner for 
value without notice, in paragraph 10 of the bill (R. 
36). The Court thereupon ruled that the burden was 
on appellants to establish that the appellee bank had 
notice. 

Appellants then called James H. Baden, who testi¬ 
fied that on May 8,1929 he was vice-president, a direc¬ 
tor, and member of the executive committee of the 
Commercial National Bank, and a director and mem¬ 
ber of the executive committee of appellee bank; that 
R. Golden Donaldson was president and a member of 
the board of directors and executive committee of the 
Commercial National Bank, and chairman of the board 
of directors and of the executive committee of the ap¬ 
pellee bank; that Donaldson was president and wit¬ 
ness was secretary of the District Securities Com¬ 
pany, a corporation organized to deal in Commercial 
National Bank stock, having no fixed office, and trans- 
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acting its business in the quarters of the Commercial 
National Bank; that in the renewal of the Bowen note 
he was acting on behalf of the District Securities Com¬ 
pany at the direction of Mr. Donaldson (R. 37); that 
the check of appellee bank for $35,019.60 was for the 
purchase of the Bowen note; that he closed the sale 
of the note for the District Securities Company through 
the Commercial National Bank (R. 39); that the Dis¬ 
trict Securities Company was the owner of the note, 
but it was pledged to the Commercial National Bank; 
that witness never told any of the officers or directors 
or members of the executive committee of the appel¬ 
lee bank that appellants paid a commission or bonus 
of $4,200.00 (R. 39). 

Claude H. Woodward, as a witness for the plain¬ 
tiffs, stated that on May 8, 1929, he was president of 
the appellee bank and a member of the executive com¬ 
mittee ; that the check for $35,019.60 was given in pur¬ 
chase of the Bowen note under the authority of the 
executive committee, after satisfying themselves it 
was a good investment; he knew he was purchasing a 
second trust note and that it was not purchased for 
face value; that the International Association of 
Machinists controlled the majority of the stock of the 
appellee bank; he did not know why the Commercial 
National Bank was selling the note, but he knew he 
was buying a note that appeared to be a good invest¬ 
ment for the bank at a discount; he had no knowledge 
of any bonus paid by Mr. Bowen to the Commercial 
National Bank or the District Securities Company 
(R. 40-42). 

Robert T. Highfield, as a witness for the plaintiffs, 
stated that in May, 1929, he was cashier of the appel¬ 
lee bank and a member of its board of directors; that 
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R. Golden Donaldson was not an officer and not active 
in the affairs of appellee bank; that witness knew 
nothing about the bonus paid by Mr. Bowen to the 
Commercial National Bank until May, 1936; that the 
extension slips marked Defendants’ Exhibits 1 and 2 
were delivered to him by Mr. Bowen, Sr., and that at 
the time of the execution and delivery of the first ex¬ 
tension slip, and again at the time of the execution and 
delivery of the second extension slip, Mr. Bowen said 
nothing about usury or the payment of a bonus (R. 
42,43). 

Appellants thereupon rested. 

Appellees moved that the bill be dismissed. The mo¬ 
tion was granted, and the appeal prosecuted to this 
Court. 

ARGUMENT. 

The appellants have assigned ten errors. In their 
brief, however, they do not discuss separately these 
assignments of error, making it difficult to reply. It 
is believed that the argument of appellants may be 
condensed into two principal points: 

(1) That appellee bank purchased the note in ques¬ 
tion after maturity, with notice of any usury. 

(2) That appellees had the burden of proof which 
they did not sustain. 

I. 

It is conceded that there was no usury when the orig¬ 
inal note for $43,000.00 was executed on May 5, 1927, 
and a contract which in its inception is unaffected by 
usury can never be invalidated by any subsequent usu¬ 
rious transaction. Nichols v. Fearson, 7 Peters 103, 
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8 L. Ed. 623; Cain v. Bonner, 108 Tex. 399, 3 A. L. R. 
874-876. 

The note in question was not purchased after matu¬ 
rity. Counsel for the appellants argued that because it 
was purchased on May 8,1929, and the date of maturity 
was May 5, 1929, that the note was purchased after 
maturity. But Rozsell J. Bowen, Jr. testified that a 
week and a half before May 5, 1929, lie had entered 
into a verbal agreement with Mr. Baden on behalf of 
his parents to extend the note (R. 34); that the reason 
the $8,000.00 was not paid on May 5, 1929 was that he 
had to send the extension slip to his parents in Tyrone, 
Pennsylvania, for signature. In Counselman v. Pitzer, 
65 App. D. C. 71, a maker of a note on the date of ma¬ 
turity applied for an extension thereof. He was not 
advised that the loan was extended until nearly a month 
later. This court, in holding there was a valid exten¬ 
sion of the note, said (p. 73): 

“A contract for such an extension may be made 
orally, or in writing, or partly orally and partly 
in writing. ‘The form of the contract is immate¬ 
rial if it is binding, and the agreement need not be 
expressed but may be inferred from acts, declara¬ 
tions, facts, and circumstances. In other words, 
it is not necessary that there be an express agree¬ 
ment extending time, but it is sufficient if such is 
the necessary effect of the agreement. The exten¬ 
sion may be evidened by an indorsement on the 
note, as wdiere the words “received, renewed” are 
endorsed. So the consent of the payee of a sight 
draft to its acceptance in the future at four months 
is an extension of time.’ 8 C. J. 429, Sec. 630 
(With citations; Randolph on Commercial Paper 
(2d Ed.) Sec. 957).” 

The Court in the course of its opinion distinguished the 
case of Foley v. Smith, 6 Wall. 492,18 L. Ed. 931, relied 
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upon by the appellants in their brief (page 4), in the 
following language: 

“In the Foley Case the note in question was over¬ 
due and protested before it came into the posses¬ 
sion of Foley & Co. by the fraudulent transfer of a 
third party. Their title therefore was subject to 
the defects in that of the party who had fraudu¬ 
lently transferred it to them. The court therefore 
held that their possession of the notes was in¬ 
valid.” 

In fact, the appellants admit that the note was not pur¬ 
chased by the appellee bank until after it was duly ex¬ 
tended, for they say in their brief (page 5): “Nor did 
they (appellees) show why the bank waited until the 
bonus and curtail were paid before taking over the 
note”. 

Assuming only for the purpose of the argument that 
the payment of the bonus for the renewal of the note 
constituted usury, the appellants by their action in 
twice renewing the note (Dfts. Ex. 1 and 2) waived the 
usury and are now estopped to set up any claim of 
usury. 

The great weight of authority is that the renewal of 
an instrument precludes defenses of which the maker or 
drawer has notice, either as the result of the operation 
of the principal of estoppel or that of waiver. 8 Am. 
Jur., Sec. 350. 

A leading case on this subject is Taulbee v. Hargis, 
173 Ky. 433, Ann. Cas. 1918A, 763, 768, where it was 
said: 


“ ‘When the debtor under a usurious obligation, 
which has come into the hands of an innocent pur¬ 
chaser for value, executes a new note to such third 
person, he will be deemed to have waived his right 
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to set up usury and the new note will be deemed to 
be upon a valid consideration * # V 
“* # * jj encGj if the holder is in good faith a 
purchaser for value of a usurious obligation, but 
without knowledge of the fact that usury is em¬ 
braced in it, and the debtor obtains an extension of 
time in which to pay it, and induces the holder to 
accept a new note, payable to the innocent holder, 
and thereby obtains his old note, and the assignor 
upon the old note is thereby released from liabil¬ 
ity, the debtor, upon the payment of the new note, 
can not recover the usury brought forward from 
the old note into it, as against the payee of the 
new note, but must look to the lender.’’ 

In McNeill v. Lilly , 65 App. D. C. 210, 213, 214, this 
Court said: 

“When McNeill executed a renewal note to the 
bank, the innocent holder in due course, this con¬ 
stituted a valid consideration, and McNeill waived 
his right to further set up the claim of usury. The 
rule is well stated in 39 Cvc. 1006, as follows: 
‘When the debtor under a usurious obligation, 
which has come into the hands of an innocent pur¬ 
chaser for value, executes a new note to such third 
person, he will be deemed to have waived his right 
to set up usury, and the new note will be deemed 
to be upon a valid consideration. ’ 

“It follow’s that when Lilly, on the assumption 
that he was obligated as indorser, paid the note 
to the Kanawha Bank, against which the charge 
of usury had been waived and no longer existed, 
the validity of the note in suit must be held to rest 
upon the same firm foundation; and wdiile, as we 
have held, there is no usury in this case, if there 
had been it is too late to raise it in the present suit. 

“It may be suggested that if usury had at¬ 
tached to the giving of the original two $3,000 
notes, it has long since lost its legal significance 
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in the maze of curtailments, new notes, and bona 
fide holders in due course, that were involved in 
these complex transactions, extending through al¬ 
most a decade.” 

See also note in L. R. A. 1918C, page 779. 

Appellants do not seriously contend that the appel¬ 
lee bank had actual notice of any bonus being paid to 
the Commercial National Bank for the renewal of this 
note. 

Baden testified that he did not tell any officer, direc¬ 
tor or member of the executive committee of the ap¬ 
pellee bank that a bonus was paid (R. 39). Claude H. 
Woodward, president, and Robert T. Highfield, the 
cashier, the executive officers of appellee bank, stated 
that they had no knowledge of any bonus being paid 
before the note was purchased (R. 42, 43). 

Appellants, however, argue (Brief, page 17) that 
merely because Donaldson and Baden were members 
of the board of directors and executive committee of 
the appellee bank, that this constituted constructive 
notice, even though there was no evidence that either 
one attended the meetings which authorized or ap¬ 
proved the purchase of this note. 

Appellees agree with appellants’ argument (Brief, 
page 11) that as a general rule a principal is charge¬ 
able with notice concerning a matter within the scope 
of the agency, and that such notice may be construc¬ 
tive. But there is a well established exception to this 
general rule where the conduct or position of the agent 
is such as to raise a presumption that he would not 
communicate to the principal the facts in controversy, 
as where the agent is in reality acting in his own busi¬ 
ness or for his own personal interest and adversely to 
the principal, or for some other reason has a motive 
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for or interest in concealing the facts from his prin¬ 
cipal. 2 Am. Jur., Agency, Sec. 379; Am. Law Inst. 
Restatement, Agency, Sec. 279; U. S. Cold Storage 
Company v. Central Manufacturing District (1931), 
343 Ill. 503, 175 N. E. 825, 74 A. L. R. 811. 

Certainly in the instant case Donaldson and Baden 
had a motive in concealing the facts from the appellee 
bank, for it is reasonable to assume that the executive 
officers of the appellee bank would not have purchased 
a note tainted wdth usury. 

The appellee bank is not charged with notice of 
facts known to Donaldson and Baden, directors, be¬ 
cause in this transaction they acted for themselves or 
for the District Securities Company, and not for the 
appellee bank. Gardiner v. Equitable Office Building 
Corporation, (C. C. A. (2d), 273 Fed. 441, 17 A. L. R. 
431. 

Thus, in Innerarity v. Merchants National Bank, 139 
Mass. 332, 1 N. E. 282, 52 Am. Rep. 710, a bank lend¬ 
ing money to one of its directors upon security of 
bills of lading of goods in fact shipped to the director 
as agent of another for the purpose of sale, was held 
not to be chargeable with the knowledge of the direc¬ 
tor as to his fraudulent dealings, and the bank was 
held not liable to the true owner for conversion of the 
goods. The Court said p. 713, 714: 

“The proposition that a director of a corpora¬ 
tion, acting avowedly for himself, or on behalf of 
another with whom he is interested in any trans¬ 
action, cannot be treated as the agent of the cor¬ 
poration therein, is well sustained by authorities. 
* * * To assume that under such circumstances 
the facts he knew were communicated to the di¬ 
rectors, and that he laid before them the fraud he 
was committing in wrongfully pledging prop- 
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erty, would be a presumption too violent for be¬ 
lief, and would do great injustice to the remaining 
directors and the interests they represented. ” 

As to bills and notes the rule appears to be well es¬ 
tablished that an agent’s knowledge of defenses to a 
bill or note transferred by him to his principal is not 
imputable to the principal so as to prevent the latter 
from becoming a bona fide holder where, in a transac¬ 
tion in which the paper is transferred, the agent is act¬ 
ing for himself and the principal is represented by 
another or acts for himself. 61 A . L. R. 694, note. 

In Davis v. Boone County Deposit Bank, 25 Ky. Law 
Rep. 2078, 80 S. W. 161, it was held that the knowl¬ 
edge of the attorney of a bank of an infirmity in a note 
discounted by the bank could not be imputed to the 
bank, where the attorney’s interest in the transaction 
was hostile to the bank, since in such a case there was 
no presumption that he would communicate his infor¬ 
mation to the bank. 

And in State v. Emery, 73 Okla. 36, 174 Pac. 770, 6 
A. L. R. 234, it was held that a vice-president of a bank 
who was not in active charge of the business of the 
bank, acting for himself in a transaction with the bank, 
must be regarded as a stranger to it, so that his knowl¬ 
edge of the illegal consideration of a note assigned by 
him to the bank is not sufficient to impute knowledge 
to the bank. 

In English-American Loan & T. Co. v. Hiers, 112 Ga. 
823, 38 S. E. 103, it was held that a bank was not 
chargeable with knowledge of defenses possessed by a 
director who transferred a note to the bank, the bank 
not being represented by the director in the transac¬ 
tion, but by its cashier. 
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And the knowledge of a president that a note dis¬ 
counted for him was without consideration was not 
chargeable to the bank where the cashier acted for 
the bank in discounting the note. First National Bank 
v. Babbidge, 160 Mass. 563, 36 N. E. 462. 

As pointed out above, there is no evidence showing 
that either Donaldson or Baden took any part on be¬ 
half of the appellee bank in the purchase of this note, 
or that they were present at the meeting of the board 
of directors or the executive committee when such 
purchase was authorized. 

In Lilly v. Hamilton B.ank, 29 L. R. A. (N. S.) 558, 
102 C. C. A. 1,178 Fed. 53, a bank was held not charge¬ 
able with knowledge of its president and a director of 
defenses to a note sold by the officers to the bank, 
where such officials took no part in the negotiation in 
behalf of the bank in making the purchase. 

And it was held in Mar chants Savings & T. Co. v. 
Braun, 29 Pa. Dist. R. 36, that a bank was not charge¬ 
able with knowledge of its secretary-treasurer as to 
fraud in procuring the defendant’s endorsement to 
the note which the bank had discounted and on which 
it was suing, where the fraud was perpetrated by such 
officer for the purpose of procuring money for another 
company of w’hich he was president. 

A strikingly similar case is that of Taulbee v. Har¬ 
gis, supra. In that case, the plaintiff, Taulbee, sought 
to recover from the defendants, A. H. Hargis and the 
Hargis Commercial Bank, sums alleged to have been 
paid as usury. The note was made payable to Hargis 
and by him assigned to the Hargis Commercial Bank. 
The plaintiff contended that the Hargis Commercial 
Bank, at the time the note was assigned to it, had con¬ 
structive knowledge of the usury, but the court held 
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that inasmuch as Hargis was the lender of the money 
and exacted the usurious interest, his knowledge, even 
though he was an officer of the defendant bank, could 
not be imputed to it, the court saying (page 768): 

“The principle is well settled, that the knowl¬ 
edge of an agent is imputed to his principal in the 
absence of actual knowledge by the principal, upon 
the presumption that the agent will do his duty and 
will not fail to divulge his knowledge to his prin¬ 
cipal, but the reason for this presumption fails, 
when the agent is engaged in a transaction, in 
which his interests are adverse to the interests of 
the principal, or where he is engaged in a scheme 
to defraud his principal, or when the facts present 
such a state of case, it will not be presumed that 
the agent has communicated his knowledge to the 
principal, and hence the principal is not charged 
with knowledge of the agent.” 

This court laid down the principle outlined above in 
Arlington Brewing Co. v. Bleuthenthal and Bickart, 
36 App. D. C. 209, 211, 212. There the defendant, Ar¬ 
lington Brewing Company, executed a note payable to 
one McNulty, who assigned it to the plaintiff, Bleu¬ 
thenthal and Bickart. There was a failure of consid¬ 
eration for the note, and it was contended that as 
McNulty was an officer of the defendant corporation, 
his knowledge of lack of consideration should be im¬ 
puted to the corporation. The Court said: 

“It is apparent, therefore, that the rule that 
notice to the agent is notice to the principal not 
only as to knowledge acquired by the agent in the 
particular transaction, but to knowledge acquired 
by him in a prior transaction, and still in his mind 
at the time of his acting as such agent, if the agent 
is at liberty to communicate such knowledge to the 
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principal (Distilled Spirits ((Harrington v. 
United States)) 11 Wall. 356, 20 L. ed. 167), does 
not apply in this case. Here McNulty, an officer 
of the corporation, was dealing with, and not for, 
his principal, and if there was a failure of consid¬ 
eration for the note which he assigned to the plain¬ 
tiff, and he concealed that fact from it, or failed 
to inform it of that fact, his knowledge in such a 
situation is not imputable to the plaintiff. In- 
nerarity v. Merchants’ Nat. Bank, 139 Mass. 332, 
52 Am. Rep. 710,1 N. E. 282; Winchester v. Balti¬ 
more & S. R. Co. 4 Md. 231. The interests of 
McNulty, when he indorsed this note to the plain¬ 
tiff in part liquidation of his indebtedness to it, 
were antagonistic to its interests. His position as 
to that transaction was that of a stranger, and 
knowledge which he possessed, and did not dis¬ 
close, cannot be imputed to the plaintiff.” 

See also Martin v. Poole, 36 App. D. C. 281, 283. It 
will be noted that in the above case this Court distin¬ 
guished the case of the Distilled Spirits, 11 Wall. 256, 
so strongly relied upon by appellants (Brief, page 11). 

The cases cited by appellants (Brief, page 17) are 
not applicable to the facts in this case. 

II. 

The appellants’ fourth assignment of error is that 
the Court erred in holding, upon plaintiffs’ having 
proved the payment of usury, that the burden of evi¬ 
dence did not shift to defendants to show that the de¬ 
fendant bank was a bona fide endorsee of the note with¬ 
out notice. In various parts of appellants’ brief they 
discuss the burden of evidence (pages 8, 9) and bur¬ 
den of proof (page 16). In the lower court, appellants’ 
principal complaint was that they were required to 
proceed with the production of evidence after Rozsell 
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J. Bowen, Jr. had testified as to the payment of the 
bonus to the Commercial National Bank. 

Unfortunately, appellants in quoting the record 
upon which the ruling of the lower court was based 
(pages 8, 9) completely omitted the most important 
part of that discussion, and that which undoubtedly 
somewhat influenced the Judge of the lower court in 
ruling that the appellants must proceed. The record 
on this ruling is as follows: 

“Mr. Gertman: ‘May it please the Court, I 
would like to ask the Court to rule at this point 
whether or not the burden of the evidence shifts. 
We have shown the payment of usury to the Com¬ 
mercial Bank. In the answer of the defendants 
they make an affirmative defense, and it is their 
only defense. Here is what they say: 

‘The defendant denies the averments of para¬ 
graph 10 of such bill of complaint, and further 
answering said paragraph avers that it pur¬ 
chased said note from the Commercial National 
Bank of Washington before maturity for value 
and without notice. ’ 

“Counsel for the defendants contended that the 
plaintiffs affirmatively alleged that the defendant 
bank was not a bona fide holder and owner for 
value without notice, in the following language in 
paragraph 10 of the bill of complaint: 

‘Tenth: Plaintiffs aver that the defendant 
Bank acquired title to said note of $39,200. after 
its maturity on May 5, 1929, and therefore with 
notice of any equities and rights the plaintiffs 
possessed against said The Commercial Na¬ 
tional Bank, consequently the defendant Bank 
is not a bona fide holder and owner of said note 
for value without notice.’ 
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“The Court thereupon said— 

‘I think I will have to hold that the burden is 
on you to establish that the defendant Savings 
Bank had notice of this; I think so.’ ” 

The appellants having alleged as above set forth that 
the appellee bank was not a bona fide holder for value 
without notice, the lower court was unquestionably 
correct in ruling that the appellant should proceed 
with the evidence. 

The trial judge has a liberal discretion in determin¬ 
ing when a party may rest for the time being, and 
when the other may be called upon to explain. Thayer, 
Prelim. Treat. Evidence, page 379. And even where 
a party erroneously assumed the burden of proof as to 
a particular allegation, or the burden of evidence as to 
a particular fact, the mistake will not be corrected in 
an appellate court. 22 C. J. p. 70. 

The burden of proof is another matter. 

As a general rule, whenever the establishment of an 
affirmative case requires proof of a material negative 
allegation, the party who makes such allegation has the 
burden of proving it. Spitzer v. Friedlander, 14 App. 
D. C. 556, 561. 

The appellants having alleged that the appellee 
bank was not a bona fide holder without notice, the 
burden of proof was upon them to establish that fact 
by the preponderance of the evidence. Appellants’ 
principal complaint seems to be that the appellees did 
not introduce the evidence, but the burden of proof 
is satisfied by actual proof of facts of which proof is 
necessary, regardless of which party introduces the 
evidence. 
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As was said in United States v. jSeamen, 242 Fed. 
876, 880,155 C. C. A. 464, 

“The plaintiff proved it, and thereby relieved 
the defendants of that burden.” 

In other words, the burden of proof is satisfied if the 
preponderance of the evidence is in favor of a fact that 
appears from all the evidence, whether produced by 
one side or the other. King v. Doane, 139 U. S. 166, 35 
L. Ed. 84, 87. 

Does all the evidence in this case disclose that the 
appellee bank was not a bona fide holder for value with¬ 
out notice? 

The testimony is uncontradicted that Mr. Baden did 
not tell any officer or director of the appellee bank that 
any bonus had been paid to the Commercial National 
Bank (R. 39). Mr. Woodward, the president, and Mr. 
Highfield, the cashier, the executive officers of appel¬ 
lee bank, had no knowledge of any bonus being paid 
for the renewal of this note before the appellee bank 
bought it (R. 42, 43). The appellants in twice renew¬ 
ing this note did not advise the appellee bank that they 
had paid a bonus to the Commercial National Bank. 
On the contrary, Mr. Woodward testified, and it is un¬ 
contradicted, that he purchased the note at a discount 
because it was a good investment (R. 40, 42). 

The appellants attempt to draw inferences from the 
fact that Mr. Donaldson did not testify on behalf of 
appellee (Brief, pages 7, 9, 10), and would have this 
Court believe that the appellees did not put Mr. Don¬ 
aldson on the stand because his testimony would be 
unfavorable. Appellants forget that appellees offered 
no testimony. There is nothing in the record to show 
why Mr. Donaldson did not testify. It may reasonably 
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be presumed however, that counsel for appellants knew 
of Mr. Donaldson’s connection with this transaction as 
well when the case was tried in the lower court as he 
does now. Why did not appellant put Mr. Donaldson 
on the stand? It is a far more reasonable inference 
that the only reason they did not call upon Mr. Donald¬ 
son to testify is that they knew his testimony would be 
unfavorable. 

The same inference may be drawn from the fact that 
counsel for the appellants carefully refrained from 
asking any of the witnesses whether or not Donaldson 
or Baden were present at the meeting of the executive 
committee or board of directors of the appellee bank' 
when the purchase of the note was authorized, or re¬ 
questing a production of the minutes. 

Appellants assign as error the ruling of the court 
that the ledger sheet of the appellee bank (Plain. Ex. 
9) did not prima facie show the receipt by the appellee 
bank of $4,200.00 bonus. In their brief (pages 14, 15) 
they attempt to draw inferences from the entries on 
this ledger sheet, and place their own construction 
thereon. Why did not counsel for appellants ask his 
witnesses, Mr. Woodward, the president, and Mr. 
Highfield, the cashier, of the appellee bank, to explain 
the entries on this ledger sheet? They, the executive 
officers of the bank, were certainly in a position to know 
the meaning of the various entries. Not having done 
so, we may reasonably infer that counsel knew that 
testimony on this subject would be unfavorable. 
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CONCLUSION. 

It is respectfully submitted that not only the pre¬ 
ponderance of the evidence, but all of the evidence, 
clearly shows that the appellee bank purchased the 
note in question in due course, for value, before ma¬ 
turity, and without notice of the usury, if any, paid to 
the Commercial National Bank; that the note dated 
May 5, 1927 in the original amount of $43,000.00, 
signed by the appellants, is a valid and subsisting ob¬ 
ligation for $39,200.00, with interest at 8 per cent per 
annum from April 21, 1933; and that the decree of the 
low’er court should be affirmed. 

Respectfully submitted, 

L. Harold Sothoron, 

P. Michael Cook, 

Attorneys for Appellees. 
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1. On page 2 of their brief appellees say that appel¬ 
lants claim, by reason of the usury, that they are en¬ 
titled to have credited on the note the entire interest 
paid thereon. 
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But appellants do not claim this. Appellants claim 
that all interest that accrued on the note after May 
5, 1929, is forfeited and that all interest paid since 
May 8,1929, plus the $4200 bonus, must be credited on 
the principal of the note (R. 4-6). This is in accor¬ 
dance with the decisions and our usury law. 

1929 D. C. Code, Title 17, Ch. 1. 

Moseley v. Brown, 76 Va. 419. 

Real Estate Trust Co . v. Keech, 69 N. Y. 248. 

Horner v. Kitsch, 103 Md. 498. 

Lindsay v. Hill, 66 Me. 212, 218. 

Richlin v. Schleimer, 120 Cal. App. 40. 

Quinn v. Mortgage Co., 61 App. D. C. 44, 47. 

Rosenstein v. Rosenstein, 185 Atl. 368. 

Artrip v. Peters, 114 W. Va. 819. 

Mollohan v. Masters, 45 App. D. C. 414. 

Pomeroy’s Eq. Juris., 4th Ed., Vol. 2, sec. 937, 
pp. 1984, 1985. 

Parsons on Contracts, 9th Ed., Vol. 3, sec. VI, 
p. 136 et seq. 

Elliott on Contracts, Vol. 5, sec. 46S2, p. 826. 

102 A. L. R., p. 577 et seq. 

27 R. C. L., p. 248, sec. 51. 

39 Cyc., p. 941. 

2. The usury law declares that no one shall loan 
money exacting for its use more than legal interest, 
or, having loaned money, he shall not exact a greater 
rate as a condition of postponing or forbearing pay¬ 
ment. 

Once usury is paid, its taint pervades the note until 
it is extinguished and the payee can never escape the 
forfeiture and penalty prescribed by the law as long 
as he owns the note. 

And the endorsee, regardless of whether he pur¬ 
chases before or after maturity, takes tainted paper. 
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If the endorsee purchases after maturity, the law will 
not allow him to escape the effect of the usury by say¬ 
ing that he was ignorant of it, but if he purchases be¬ 
fore maturity, he may escape the effect of the usury 
by proving that he purchased before maturity, for 
value, in good faith and without notice of the usury. 

Daniel on Negotiable Instruments, 7th Ed., Vol. 
2, sec. 904. 

But the law now unquestionably exacts such proof 
of the endorsee upon proof of the usury being first 
made by the maker of the note. 

First National Bank and Trust Co. v. Heilman, 
62 Fed. (2d) 157. 

Daniel on Negotiable Instruments, 7th Ed., Vol. 
2, sec. 940; see also secs. 949 and 955, p. 1032. 

C. J. S., Vol. 11, sec. 654 c-e, pp. 53-63. 

Howard National Bank v. Wilson, 96 Vt. 438, 
451. 

Cases cited on p. 16 of the original brief. 

But prior to the Uniform Negotiable Instrument 
Law, the burden of proof was on the maker. 

Goodman v. Simonds, 20 Howard, 343, 372. 

3. Near the top of page 7 of their brief, appellees 
say— 

“The note in question was not purchased after 
maturity”. 

But the evidence is that the note came due May 5, 
1929, and the bank took it on May 8, 1929—two days 
after its maturity—therefore there was an interval of 
two whole days between the maturity and the time the 
note was extended and purchased by the bank. This 
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interval is fatal to appellees ’ defense that it purchased 
before due. 

All the bank acquired was the title of the transferror 
and it took the note subject to all the equities which 
could have been urged against it had it remained in 
the hands of the payee. 

Daniel on Negotiable Instruments, 7th Ed., Vol. 
2, sec. 821. 

Union Investment Company v. Wells, Vol. 11, 
Am. & Eng. Anno, cases, p. 33. 

Randolph on Commercial Paper, Vol. 2, sec. 
1006, p. 1516. 

Swan v. Craig, 73 Nebr. 182. 

Morgan v. United States, 113 U. S. 476, 499-500. 

10 C. J. S., sec. 311 c, p. 798. 

Indeed the Court found that the note was not ex¬ 
tended until after the curtail and bonus were paid. 
The Court said (R. 21)— 

“At the maturity of the $43,000 note‘on May 
5, 1929, the then holder and owner thereof de¬ 
manded for the extension thereof for two years 
at six per cent per annum, a bonus of $4,200 and 
a curtail of $3,800, both of which were paid by 
plaintiffs on May 8, 1929 to the Commercial Na¬ 
tional Bank, and thereupon the note was etxended 
to May 5, 1931.” 

After a note becomes due, no Court can restore to 
it the rank of before due paper or extend to its en¬ 
dorsee the immunities of a purchaser before due. 

In the same manner that an adult loses the immuni¬ 
ties of infancy, the purchaser of overdue paper loses 
the protection of a purchaser before due. 

Attempting to avert the legal consequences of the 
two days interval, the appellees assert that a valid 
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binding agreement was made by appellants for the 
extension of the note before it came due. At page 7 
of their brief they say— 

“The note in question was not purchased after 
maturity. Counsel for the appellants argued that 
because it was purchased on May 8, 1929 and the 
date of maturity was May 5, 1929, that the note 
was purchased after maturity. But Rozsell J. 
Bowen, Jr., testified that a week and a half before 
May 5, 1929, he had entered into a verbal agree¬ 
ment with Mr. Baden on behalf of his parents to 
extend the note (E. 34); that the reason the 
$8,000.00 was not paid on May 5, 1929 was that 
he had to send the extension slip to his parents 
in Tyrone, Pennsylvania, for signature.” 

The evidence is that Bowen, Junior, about three 
weeks before the note came due saw Baden and told 
him that arrangements would have to be made for the 
renewal of the note, and about a week and a half after¬ 
wards Baden told him that they would renew the note 
if $3,800 curtail and $4,200 bonus were paid. After¬ 
wards Baden gave him the renewal agreement which 
he sent to his parents. Assuredly there was no meet¬ 
ing of minds here. The utmost to be said of the con¬ 
versations is that they constituted a provisional prom¬ 
ise to extend at maturity. 

Throughout the findings of fact the Court treats 
what transpired between Bowen, Junior, and Baden 
prior to May 8, 1929, as “terms” and “negotiations” 
for the extension of the time of payment of the note 
(R. 23). 

Gross v. Slengle, 9 Mackey 339. 

Clark v. Read, 12 App. D. C. 343, 352-355. 

10 C. J. S., p. 760, sec. 265, note b. 
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Furthermore the usurious extension agreement was 
invalid. 

Green v. Lake , 2 Mackey D. C. 162. 

Brown v. Clark, 3 Mackey D. C. 185. 

Barack v. Mayers, 121 N. J. Eq. 135; affirmed 
in 122 N. J. Eq. 5. 

Nightingale v. Meginnis, 34 N. J. Law 461. 

4. At the top of page 10 of their brief, appellees 
say— 

“Appellants do not seriously contend that the 
appellee bank had actual notice of any bonus being 
paid to the Commercial National Bank for the re¬ 
newal of this note.” 

On the contrary, appellants claim that the Bank 
through its officers, Donaldson and Baden, was a privy 
to the usurious transaction and that through them it 
knew what was going on. He who acts through 
another acts through himself. 

Donaldson and Baden were the messengers through 
whom the bank spoke. Speaking, Donaldson said (R. 
23)— 

“We are going to renew the note for you but 
we are going to put it in our other bank—the 
Mount Vernon Savings Bank.” 

This statement coincides with Mr. Woodward’s tes¬ 
timony that the bank was seeking good investments, 
had opportunity to purchase the note, had an appraise¬ 
ment made of the property, saw a statement of the 
income, knew the amount of the first trust, inquired 
into the taxes and was satisfied that it was a good in¬ 
vestment (R. 40). 
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The statement told what Donaldson and Baden 
were commissioned to do for their bank (and did) once 
the curtail and usury were paid and the note extended. 

The statement speaks for itself; it reflects the re¬ 
lationship between Donaldson, Baden and their bank, 
which in fact existed. 

But the success of the duties of Donaldson and 
Baden depended in a measure upon their ingenuity 
because if the bank had withdrawn from the transac¬ 
tion, the note would not have been extended; if the 
District Securities Company had not sold for $35,000, 
the bank would not have bought, and if appellants had 
not paid the curtail and usury and renewed the note 
on May 8, 1929, the deal would have collapsed. 

It is true the Court found that Donaldson and Baden 
were the only officers of the bank who knew of the 
usury, but their knowledge was enough. Williams v. 
Green, 23 Fed. (2d) 796. They were acting for the 
bank (not with, hostile to or against it) in the line of 
their duty in the matter intrusted to them and their 
purchase of the note for the bank was considered and 
approved by its executive committee and board of di¬ 
rectors, of which they were chairman and member, 
respectively. 

Curtiss Co. v. United States, 262 U. S. 215, 222- 
224. 

Mutual Investment Company v. Wildman, 182 

111. App. 137,144. 

State v. American State Bank, 108 Nebr. 124. 

Story on Agency, 9th Ed., sec. 140. 

Morris v. Georgia Loan <& Savings Bank Co., 
109 Ga. 12. 

Conceding that Donaldson and Baden -were the 
bank’s sole actors in the transaction, appellees en- 
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deavor to escape the consequences of their agency by 
arguing (B. 11)— 

“The appellee bank is not charged with notice 
of facts known to Donaldson and Baden, directors, 
because in this transaction they acted for them¬ 
selves or for the District Securities Company, 
and not for the appellee bank.” 

But there is no evidence from which it can be fairly 
deduced that Donaldson and Baden acted in their own 
behalf or for their own interest nor for the District 
Securities Company alone. 

In this case Donaldson and Baden were not contract¬ 
ing with appellee bank in a transaction between it 
and themselves and they never acted for themselves. 
They were the sole actors for the bank in securing title 
of the note. Curtiss Co. v. United States, ante. 

5. Near the top of page 11 of their brief, appellees 
again conceding Donaldson and Baden’s agency, say— 

“Certainly in the instant case Donaldson and 
Baden had a motive in concealing the facts from 
the appellee Bank, for it is reasonable to assume 
that the executive officers of the appellee Bank 
would not have purchased a note tainted with 
usury.” 

In the absence of evidence that the executive com¬ 
mittee and board of directors had not theretofore 
bought usurious paper, there is no room in this case 
for the assumption that they would not have bought 
the usurious Bowen note. Obviously the standard of 
ethics among banks was not very highly regarded by 
Donaldson, their chairman, when he exacted a bonus 
of Forty-two hundred dollars—more than ten per cent 
of the face of the note—for renewing it two years. 
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Mr. Woodward, the president, did not testify that 
he had any conscientious scruples against usurious 
paper and neither did Mr. Highfield, the cashier, and 
assuredly Donaldson and Baden had none. 

And at page 18 of their brief, appellees further say— 

“The testimony is uncontradicted that Mr. 
Baden did not tell any officer or director of the 
appellee Bank that any bonus had been paid to 
the Commercial National Bank.” 

But who knows what Donaldson told? 

It is true' that it was the duty of Donaldson and 
Baden to tell the executive committee and board of 
directors everything they knew in the transaction and 
there is no evidence that Donaldson did not do so. As 
chairman of the executive committee and the board of 
directors, Donaldson, and not Baden, was the logical 
one to do this; Baden acted only under Donaldson’s 
supervision and at his direction (R. 37). 

There is no evidence that the executive committee 
and the board of directors did not knowingly buy the 
note. 

Regardless of what Donaldson and Baden told or 
failed to tell, they, acting as the bank’s sole agents, 
purchased the note for the bank as soon as the cur¬ 
tail and bonus were paid and the note extended. The 
bank therefore took title to the note cum onere. 

Curtiss Co. v. United States, 262 U. S. 215. 

Munroe v. Harriman, 85 Fed. (2d) 493; cer¬ 
tiorari denied 299 U. S. 601; and annotated 
in 111 A. L. R. 665 et seq. 

Want of knowledge cannot in the view of the law 
exist where the party in the particular transaction is 
represented solely by the ones who have knowledge. 

Atlantic Mills v. Indian Orchard Mills, 147 Mass. 
268, 275. 
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The note was not purchased by the president, 
Woodward, or by the cashier, Highfield, but it was 
purchased by Donaldson and Baden with the advice 
and approval of the executive committee and the 
board of directors of the bank (R. 40), and appellee 
bank retains the property purchased as well as the al¬ 
leged profit of $4200 and it defends the note as due 
course paper. 

Curtiss Co. v. United States , ante. 

Munroe v. Ilarriman, ante. 

State Bank v. Bayne, 156 Va. 837. 

Story on Agency, sec. 140. 

6. Midway on page 8 of their brief, appellees say— 

“Asssuming only for the purpose of the argu¬ 
ment that the payment of the bonus for the re¬ 
newal of the note constituted usury, tile appel¬ 
lants bv their action in twice renewing the note 
waived the usury and are now estopped to set up 
any claim of usury.” 

This concession is useless because the trial Court 
found as a fact (R. 24)— 

“That plaintiffs paid usury to the Commercial 
National Bank for the account of the District Se¬ 
curities Company, as alleged in the bill, was 
proved, and that R. Golden Donaldson and James 
II. Baden, and the Commercial National Bank 
and District Securities Company had actual knowl¬ 
edge of the usury was also proved.” 

And, as was pointed out in the original brief (p. 4), 
the extension or renewal of a note by agreement 
between the original parties, never operates as a 
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waiver of usury. See also King v. Doane, 138 U. S. 
166; Williams v. Green , 23 Fed. (2d) 796; Notes to 13 
A. L. R., p. 1213; Notes to 74 A. L. R., p. 1184. 

Besides, waiver must be pled, and it was not. 67 
C. J., p. 308. See also Rule 5, par. 3 of tlie Rules of 
this Court. 

7. At the bottom of page 19 of their brief, appellees 
say— 


“Appellants assign as error the ruling of the 
court that the ledger sheet of the appellee bank 
(Plain. Ex. 9) did not prima facie show the re¬ 
ceipt by the appellee bank of $4,200.00 bonus. In 
their brief (pages 14, 15) they attempt to draw 
inferences from the entries on this ledger sheet, 
and place their own construction thereon. Why 
did not counsel for appellants ask his witnesses, 
Mr. Woodward, the president, and Mr. High Held, 
the cashier, of the appellee bank, to explain the 
entries on this ledger sheet? They, the executive 
officers of the bank, were certainly in a position to 
know the meaning of the various entries. Not 
having done so, we may reasonably infer that 
counsel knew that testimony on this subject would 
be unfavorable.” 

It will be remembered that as a part of their case, 
and before Baden, "Woodward and Highfield testified, 
appellants offered and there was admitted the ledger 
sheet of the bank dated May 8, 1929 (See Exhibit No. 
9, R. 57). 

This ledger sheet was introduced to show that the 
bank got the $4200 which appellants paid as a bonus— 
the bank carrying it as commissions. 

Thereafter appellants called a certified public ac¬ 
countant and by him they proffered to prove that the 
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ledger sheet showed that the bank received in cash 
from some source $4200 commissions on the Bowen 
note. The court sustained the appellees’ objection to 
this proffered evidence; the bank’s counsel informing 
the Court at the time that the ledger sheet spoke for 
itself and that the person who made the entries was 
present in Court (R. 33). 

If the ledger sheet proves anything, it proves that 
the bank on May 8, 1929, collected $4200 comissions 
on the Bowen note. If it means something else, there 
is no evidence to that effect. The man present in 
Court who made the entries was not called by the bank. 

The appellees now say in their brief (p. 19) that 
besides the person who made the entries on the ledger 
sheet, there were two others present in Court, namely, 
Mr. Woodward, the president, and Mr. Highfield, the 
cashier, “who were certainly in a position to know the 
meaning of the various entries”. 

If the ledger entry did not mean what it said, why 
did not Mr. Woodward and Mr. Highfield say so inas¬ 
much as they possessed knowledge upon the subject. 
Why was there so much reticence about things the 
bank now says it knew all about ? 

8. A word about Whipp v. Glueck, 61 App. D. C. 118, 
which is not referred to in either brief. 

In that case your Honors had occasion to remark in 
passing that— 

“It is conceded that plaintiff Glueck paid full 
value for the note thereby he became an innocent 
holder for value before maturity and without no¬ 
tice of any usurious transaction between the mak¬ 
ers and the original payee.” 




13 


Of course the Court had no intention to declare by 
this language that a purchaser with notice of usury 
will be protected even though he did buy before matur¬ 
ity and for full value. 

It did not appear in that case that the purchaser had 
any knowledge of the usury, consequently the question 
here raised was not there raised. 

CONCLUSION. 

The following settled propositions of law seem to 
control the case: 

1. If the bank bought the note after maturity, the 
law itself fixes the consequences. 

2. If the bank bought before maturity, it had con¬ 
structive notice through Donaldson and Baden—they 
being the sole actors for the bank in the transaction. 

3. If the bank got the $4200 bonus, it had actual 
knowledge of the usury. 

Respectfully submitted, 

George C. Gertman, 
Attorney for Appellants. 




